Western Legacy Alliance

To:  Interested Parties
From: Western Legacy Alliance
Date: May 20, 2010

Re:  Inequitable Treatment

As you know, it is Western Legacy Alliance’s (“WLA”) contention that radical
environmental groups are reaping millions of American taxpayer attorneys’ fees from the
federal government - but the same fees do not seem to be available to “our side.” While
WLA does not contend that attorneys’ fees are not given to small businesses, ranchers,
property owners and others, it is certainly a question of scale, degree and equal treatment.
Look at a concrete example:

During the Clinton Administration, there was a determination that snowmobiling
should be substantially curbed (i.e. eliminated) in Yellowstone and Grand Teton National
Parks. When the litigation dust settled, several facts became clear:

First, although numerous cases were filed in both the Federal District Courts for
the District of Columbia and the District of Wyoming and in some cases the
environmental groups “won,” and in some cases, Wyoming small business and the State
of Wyoming “won,” only the environmental groups recovered attorneys fees. The total
amount of attorneys’ fees recovered by the environmental groups is AT LEAST
$321,996.69. The court records do not indicate why Wyoming small businesses and
organizations did not recover fees, although as a technical matter, it appears that they
would also have been eligible for fee recovery.
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Second, although the environmental groups, initiating this litigation did so over an
alleged concern that snowmobile use in the Parks was harming wildlife and other
National Park qualities, none of the litigation dealt with the science related to these
claims. Every case filed by any party was over the procedures used by the National Park
Service (“NPS”) to decide how many and under what conditions snowmobiles would be
used in the Park, not with whether snowmobiles harmed the Parks’ values. In my
opinion, the environmental groups were using procedural arguments as a guise to force
changes in NPS substantive decisions. There is no indication that procedural statutes
should be used for a substantive result (i.e. the significant limitation and elimination of
snowmobiles in the Park and the related economic harm to winter use businesses in
Wyoming and Montana.)

The specific cases are as follows:

A. Fund for Animals, Biodiversity Legal Foundation, Predator Project, Ecology
Center et al. v. Babbitt, 97-cv-1126. This case was filed in the Federal District
Court for the District of Columbia and alleged that the NPS failed to comply with
the National Environmental Policy Act (“NEPA”), the Endangered Species Act
(“ESA”), and other federal laws and regulations in connection with winter use,
predominately snowmobiling, in the National Parks. The NPS subsequently
settled the suit, in part, by an agreement to prepare a comprehensive
environmental impact statement (“EIS”) addressing a full range of alternatives for
all types of winter use in the Parks. The federal government paid attorney fees to
the environmental groups in this case of $11,000.

B. International Snowmobile Manufacturers’ Association (“ISMA”) et al. v. Norton,
No. 00-cv-0229. This case was filed in the Federal District Court for the District
of Wyoming, challenging the decision to ban snowmaobiles, as reflected in the
NPS 2000 Record of Decision (“ROD”). The 2000 ROD was prepared pursuant
to the settlement agreement in case 97-cv-1126 described above. The Department
of the Interior settled with ISMA on June 29, 2001, with an agreement that the
NPS would prepare a Supplemental Environmental Impact Statement (“SEIS”).
No attorney fees were paid to the plaintiffs although there were small business
and individuals who would have qualified.

C. Fund for Animals v. Norton, 02-cv-2367. This case was filed in the Federal
District Court for the District of Columbia challenging the NPS March 25, 2003
ROD which was the result of the settlement agreement in 00-cv-0229. On
December 16, 2003, five days after the Final Rule was promulgated, the D.C.
Court vacated the new regulation and effectively reinstated the January 22, 2001
rule phasing out the recreational use of snowmobiles in the Parks. The federal
government settled the attorney fees request and paid $160,000 in attorneys’ fees
to the plaintiffs.
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National Parks Conservation Association v. United States Department of the
Interior, Civ. No. 07-cv-2112. The case was filed in Washington D.C. in 2007
challenging the National Park Service’s 2007 Winter Use Plan for Yellowstone
National Park. The District Court for the District of Columbia vacated the NPS
Winter Use Plan. The federal government stipulated and settled for payment of
$150,996.00 on April 23, 2010.

Greater Yellowstone Coalition et al. v. Kempthorne, Civ. No. 07-cv-2111. This
case was filed in Washington D.C. in 2007 also challenging the National Park
Service’s 2007 Winter Use Plan for Yellowstone National Park; it was
consolidated with case number 07-cv-2112. The GYC has requested an attorney
fees payment of $254,800.69. The parties are currently discussing settlement of
the amount of attorney fees that will be paid to the GYC. Final settlement has not
been reached at this time.

ISMA v. Norton, 00-cv-229. Following the D.C. District Court’s decision, ISMA
and the State of Wyoming re-opened their lawsuit against the NPS in the United

States District Court for the District of Wyoming. No final ruling has been made
in that case, although nothing has been filed in this case since December of 2007.

In addition to these fees paid to environmental groups, small Wyoming and

Montana businesses have lost thousands of dollars and invested significant amounts of
their own money in litigation and have even prevailed, yet received no attorney fees from
the federal government.

Western Legacy Alliance does not believe this to be an isolated instance. There is

no indication that those who seek to decrease the power of the federal government
receive anywhere near the amount of money as those who litigate for more government
control. This is another example of why Congress needs to act to bring transparency and
accountability to the attorney fee shifting statutes. WLA encourages you to keep this
issue before your Congressional delegations and support its effort for open government.

Also, if you like the type of information provided by WLA, please consider a

monetary contribution to our cause.



